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EASLEY, JUSTICE, FOR THE COURT:

STATEMENT OF THE CASE

1.  William L. Wiley (Wiley) was charged with capitd murder in a DeSoto County robbery thet |eft
storeowner JB. Turner (Turner) dead and hisdaughter serioudy injured aswdl asblind. Wiley ladinwait
for some time outdde the sore for Turner and his daughter and then shot and robbed them asthey were

dosing the dore. The sawed-off shatgun used in the murder was traced to Wiley, who was arrested and

subsequently confessed. Wiley wastried, convicted and sentenced to degth in 1982.



2. Ondirect goped his conviction was afirmed by this Court, but the case was remanded for re-
sentencing because of comments made by the prasecutor regarding appellate review.  Wiley v. State,
449 So. 2d 756 (Miss. 1984). Wiley was again sentenced to deeth in 1984, and this Court afirmed the
case. Wiley v. State, 484 So. 2d 339 (Miss. 1986). Hispetition for renearing wasdenied by thisCourt
aswas his petition for awrit of cartiorari to the United States Supreme Court. Wiley v. Mississippi,
479 U.S. 906, 107 S.Ct. 304, 93 L.Ed.2d 278, reh'g denied, 479 U.S. 999, 107 S.Ct. 604, 93
L.Ed.2d 604 (1986). Theredfter, Wiley filed a petition for post-conviction rdief (PCR) that was denied
by thisCourt. Wileyv. State, 517 So. 2d 1373 (Miss 1987). Hismation for rehearing was denied, and
agan the United States Supreme Court dedined review of the case. Wiley v. Mississippi, 486 U.S.
1036, 108 S.Ct. 2024, 100 L.Ed.2d 610, reh'g denied, 487 U.S. 1246, 109 S.Ct. 6, 101 L .Ed.2d 957
(1988).

13.  Wileythenfiled apetition for awrit of habeas corpusthat was denied by the United States Didtrict
Court via unpublished opinion. He gppeded to the United States Court of Appeds for the Ffth Circuit
whichhddthat Wiley'sdeath sentencewasimproper becausethe sentencing jury wasimproperly indructed
astothe"egpeddly heinous, arodousor crud™ aggravating drcumdance. Wiley v. Puckett, 969 F.2d
86 (5th Cir. 1992). ThisCourt remanded for anew sentencing hearing. Wiley v. State, 635 So. 2d 802
(Miss. 1993). 1n 1995, Wiley was again sentenced to degth. Wiley gppeded, and this Court affirmed the
case. Wiley v. State, 691 So. 2d 959 (Miss. 1997), reh'g denied, 693 So. 2d 384 (Miss.
1997)(moation for subdtitution of counsd granted), cert. denied, Wileyv. Mississippi, 522 U.S. 886,

118 SCt. 219, 139 L.Ed.2d 153 (1997).



4. Alsoin 1997, Wiley filed a pro se mation to Say execution and to gopoint an atorney in the
United States Didtrict Court. The digtrict court denied the mationin an unpublished order. He gppeded
to the Ffth Circuit, which entered an unpublished order saying the execution and remanding the case to
the digrict court. On January 16, 1998, the didrict court gppointed Thomeas Levidiotis (Levidiotis) as
counsd and ordered the hebess petition befiled within sixty (60) days  Shortly theresfter, Robert McDuff
(McDuff), present counsd, filed amoation to vacate the gppointment of Levidiotisand subditute himsdf as
counsd without payment which was granted by the didtrict court.

%.  McDuff and Timothy Hester, Brian Miller and Anthony Picardllo, ., of theWaghington, D.C., firm
of Covington& Burling, thenfiled amation for post-conviction rdief on Wiley's behdf thet was denied by
this Court inJune1999. Wileyv. State, 750 So. 2d 1193 (Miss. 1999). Hismoation for rehearing was
denied, and the United States Supreme Court denied cartiorari. Wileyv. Mississippi, 530 U.S. 1275,
120 S.Ct. 2742, 147 L .Ed.2d 1007 (2000). Alsoin June 1999, McDuff and counsd filed amoation for
gopointment of compensated counsd and funding for litigation expenses, but it was denied by this Court
in January 2000. Wiley's mog recent petition for habesas corpusfiled in the United States Didrict Court
isgpparently ill pending. Subseguently, hefiled the present Applicationfor LeavetofileMationtoVecate
Desth Sentence.

6.  Wileyis seeking collatera review of the denid of his maotion for gppointment of compensated
counsd and litigation funding, and heis asking for leave to present new daims of ineffective assgance of
counsd. Wefindthet Wiley'sdamsarewithout merit, barred by the doctrine of resjudicata, procedurdly
barred asasuccessvewrit under Miss Code Ann. §99-39-27(9) (Supp. 2002), and timebarred pursuant
to Miss. Code Ann. § 99-39-5(2). Accordingly, thismotion is denied.

ANALYSS



7.  AsWiley presents subgantidly Smilar argumentsin both of thefird two issuesheraises they are
combined for discussion.

l. Whether the Mississippi Supreme Court's Denial of Fundsfor an
Investigation Violated Wiley'sRightsUnder Mississippi Law and
the Eighth and Fourteenth Amendments to the United States
Constitution.

Il. Whether the Denial of Funding Independently Violated Wiley's
Fourteenth Amendment Right to Due Process.

18.  Wileyassatstha hisdamsare not procedurdly barred and meet thereguirementsfor successive

pos-conviction relief motions under Miss. Code Ann. 8 99-39-23(6), which dates in rdevant part:

The order as provided in subsection (5) of this section or any order dismissng the
prisoner'smation or atherwisedenying rdief under thischapter isafind judgment and shdll
be condusive until reversed. 1t shdl be abar to asecond or Successve mation under this
chapter. . .. Likewiseexcepted from thisprohibition arethose casesinwhich the prisoner
can demondrate ather that there has been an intervening decison of the Supreme Court
of ather the State of Missssppi or the United Stateswhich would have actudly adversdy
affected the outcome of hisconviction or sentence or that he has evidence, not reasonadly
discoverdble at the time of trid, which is of such nature that it would be practicaly
condusive that had such been introduced & trid it would have caused adifferent resultin
the conviction or sentence.

9.  Wiley ds0 dtes Miss Code Ann. § 99-39-27(9), which reiterates the language above with
reference to an gpplication for leave to proceed in thetrid court, and Miss. Code Ann. § 99-39-5(1)(a),
which dates
(1)  Any prisoner in custody under sentence of a court of record of the State of
Missssppi whodams
(@  Tha the conviction or the sentence was imposed in violation of

the Condtitution of the United States or the Condtitution or laws
of Missssppi;



(6  Tha there exigs evidence of materid facts, not previoudy
presented and heard, that reguires vacation of the conviction or
sentencein theinterest of judtices

110. The State counters that Wiley'sdamsareindeed barred. Weagree. Wiley hasnot demondrated
compliance with ether exception of an intervening decison or new evidence, nor has he shown thet his
conviction or sentenceisaviolaion of any conditutiond right. Additiondly, the State asserts thet aosent
procedura bars Wiley faled to comply with the three-year Satute of limitations pursuant to Miss. Code
Ann. 8 99-39-5(2) as st out & thetime of his conviction. The satute was amended in 2000 to provide
an exception for capital cases requiring pogt-conviction filings to be made within one (1) year after
conviction. However, adiscusson of the meritsisinduded nonethdess

11. Asdaed previoudy, Wiley's present counsd, McDuff, filed amoation to vacate the gopointment
of Levidiotisand subgtitute himsdlf ascounsd "without payment” inthe United States Didtrict Courtin 1998.
Present counsd dso represented Wiley on hislast PCR inthis Court, which wasdenied June 3, 1999. The
moationfor rehearing was denied February 3, 2000. Wiley centersmuch of hisargument around Jackson
v. State, 732 So. 2d 187 (Miss 1999), which dlowed gppointment of counsd and consderation of
reasonable litigation expenses. However, the mation in Jackson was granted January 28, 1999, which
was prior to the denid of both Wiley's PCR and his mation for rehearing. Wiley has dreedy rased the
agument of this"intervening decison’ with this Court viahismation for rehearing and separate mation for
gopaintment of counsd and for litigation expenses, now heisessantidly seeking arehearing of that mation
under the guise of a pog-conviction daim by combining it with a"new" dam of ineffective assigtance of
counsd. The State assartsthat M.R.A.P. 27(h) prohibits such arehearing. We agree.

112.  Indenying Wiley's prior mation, by order filed February 3, 2000, this Court said:



Wiley hashed the benfit of pro bono counsd during his post-conviction proceedings, and

now asks this Court to remand his case to the DeSoto County Circuit Court for

gopaintment of counsd and determination of compensation under Jackson v. State, 732

So. 2d 187 (Miss. 1999). After due consideration the Court finds that the mation is not

well taken and should be denied.
Wiley was a that time and continuesto be represented by McDuff and various members of Covington &
Buling.
113. Wileyassertsthat heisentitled to fundsfor "investigation, andyss, and presentation of factsoutsde
of the gppdlate record,” under Missssppi law as set out in Jackson despite thet the right to counsd in
pogt-conviction procesdings is discretionary.  He rdies on this Court's comments regarding Murray v.
Giarratano, 492 U.S. 1, 109 S.Ct. 2765, 106 L.Ed.2d 1 (1989), in his argument thet he is entitled to
litigation expenses and compensated counsd.  The United States Supreme Court found in Murray thet
there was no condtitutiond right to counsd provided by the date in pog-conviction procesdings.  See
also Pennsylvaniav. Finley, 481 U.S. 551, 107 S.Ct. 1990, 95 L.Ed.2d 539 (1987). AsMurray
dedt withaVirginiacase, thisCourt in Jackson found that Missssppi inmates have been unableto obtain
counsd or hdp from inditutiond lawyers, and that Jackson was entitled to compensated counsd. 732
So.2d a 191. The petitioner in Jackson auffered because of his ingbility to obtain adequate
representation, i.e, hisatorney'sfalure to file amation for renearing. Therecord indicatesthat Wiley has
been adequatdy represented by different lavyers a every sage of the process  Furthermore, he is
represented by the same counsd who represented him on hislagt PCR. Surdly the assartion is not now
that counsd will do a better job the second time around if compensated.

4. Also, Wiley'sassrtion that Jackson reguired payment of litigation expensesis incorrect as this

Court remanded that issue to the trid court for congderdtion.  Additiondly, the request for litigation



expensesinJackson was gecific asto the hiring of aforendgc psychiarist or psychologis, wheress here
Wiley makes a broad prayer for funds without giving any indication the funds are necessary or for what
purposethey would beusad. Infact, Wiley demondratesno " new factud, legd, and condtitutiona grounds
that merit vecating Wiley's desth sentence or, in the dternative, granting fundsfor additiond investigation.”
Thereisno right to litigation funds for afishing expedition, especidly when there is no indication of any
fishto be caught. ThisisWiley'ssscond pogt-conviction petition. He hasdready been heard ontheissues
he now seeksto rase yet agan.
115.  Notwithstanding the procedura ber, this caseis disinguishable from Jackson. Therethis Court
sad:

Obtaining qudified subgtitute counsd willing to procead pro bono on this type of

specidized, complex and time-consuming litigation is dmogt impossble. This practice

ignores the redlity that the Sate pogt-conviction stage is particularly important in capital

cases, and that having the same counsd represent the condemned in gppd late proceadings

and pog-conviction actionspreventscounsd fromraisgng thedam of ineffectiveasssance

of trid or gppelate counsd a the pog-conviction dage. This practice dso ignores the

redlity that indigent desth row inmates are Smply not adle, on their own, to competently

engagein thistype of litigation. Applications for pos-conviction rdlief often raise issues

whichrequireinvestigation, andydsand presentation of factsouts dethe gppdlate record.
Jackson, 732 So0.2d a 190. As dated previoudy, Wiley was able to obtain arguably very "qudified
subtitute counsd willing to proceed pro bono," counsd was nat the same counsd to represent him at trid
or on direct goped, and he has not raisad any issues requiring invedigation. Also, this Courtshalding in
Jackson does nat specificdly establisha congtitutiond right to compensated counsd. As previoudy set
out, the United States Supreme Court hddinMur r ay thet thereisno conditutiond right to counsd indete
post-conviction proceedings. As such, thereis no liberty interest crested and no condtitutiond violation.

116. Wefind that not only are these issue proceduraly barred, but they are dso without merit.



[11.  Whether even a Cursory Investigation, Conducted Without the
Benefit of Constitutionally M andated Funds, RevealsThat Counsel
was | neffective.

117.  Wiley rasd ineffective assstance of counsd in his previous PCR, and he provides no new
evidence that was nat or could nat have been rased then.  In andyzing Wiley's previous ingffective
assgance of counsd daims, this Court found no merit and denied his petition for pogt-conviction relief.

118.  Wiley assats that a limited investigation “reveds that Wiley's trid counsd failed to invedigete,
identify, or present asubgtantia volume of evidence that would have been centrdl to any informed decision
by the jury regarding the impodtion of the death pendty.” Wiley argues tha dthough trid counsd
presented 15 witnesses on hisbehdf during the sentencing trid, their testimony was nat sufficient because
it was presented in a " cursory and superficid manner.” Wiley dtes Collier v. Turpin, 177 F.3d 1184
(12thCir. 1999), for thispropogtion. Wiley attachesaffidavitsand setsout thefollowing spedificexamples

1. Joe AnnieButler

119.  Joe Annie Butler (Butler), Wiley's grandmoather, raised him and could have tedtified about his
mental and physcd defidendes, his exposure to traumatic events such as the deaths of his brother and
grandfather, and his quiet and loving nature. However, the transcript indicates that Wiley's assartion is
without merit. Butler was cdled as awitness for Wiley and gave spedific testimony asto raisng Wiley,
the grandfather's death, Wiley's nature, his schooling, and hiswork higory. The other Satementsin the
afidavit regarding uncorroborated medica conditions, suchasWiley'shand curling up onetimeasachild
and later returning to normd or the headaches he denied having, do not gopear to this Court to add any
dematt of mitigation. Additiondly, Dr. Gary Mooers, a professor of sodd work at the Universty of
Missssppi, testified extengvey asto Wiley's background, induding deaths of rdatives abuse asa amdll

child, injuries, schooling, and drug and dcohal use/abuse.



2. Diane Wiley
120.  Diane Wiley (Diane), Wiley's wife, could have testified as to the degths of his grandfether and
brother, heed injuries, atempted suicide, and his qudlities as a husband and father. Diane was not called
asawitness however, her efidavit does not esablish that she could have provided any rlevant testimony
not st out by other witnesses. Additiondlly, Butler's ffidavit indicates thet Wiley and Diane hed been
separated for many years d thetime of hisarrest.

3. John Thacker
121.  John Thacker (Thacker), Wiley's lifdong friend and his wifeés unde, could have tedtified as to
Wiley's generous and kind character and about the time Wiley "saved my life" by riding up and dowing
down Thacker'srunaway horse. Again, Thecker'saffidavit does not establish that he could have provided
any rdevant tesimony not set out by other witnesses
122.  Wiley assats "[i]t was objectively deficient for counsdl to fail to investigate and present this
mitigationevidence, and to rdy soldly onthetestimony of far lessimportant figures such asWiley'smother-
inHaw and severd casud acquantances”” However, the record reflects that among the other witnesses
cdled by the defense were Wiley's sons, Kevin and Calumbus a sheriff's department employee who
termed Wiley a"modd" prisoner; a school employee; two childhood friends a family friend who hed
known Wiley snce childhood; an adminidrator; chaplain and records cugtodian from the Missssppi
Department of Corrections, a neuropsychiarist and apsychologis. Additiondly, therecord indicatesthet
Wiley's children lived with his mother-inHaw who aso testified, amgjority of the time after he and Diane
separated and that she had known him since he was a child.
123.  Wiley dites cases that found ineffective assstance of counsd for falure to present mitigation

evidence of a "nightmarish childhood,” vidlent and ungtable upbringing, heed injuries as a child, limited



schodling, etc. Thereisno suggestionthet any Sgnificant evidence, such asavident or ungadle upbringing,
was not introduced. The record reflects thet evidence of al of the mitigating factorsWiley dludestowas
introduced during the sentencing trid by other witnesses and that there was no need for cumuleive
tesimony.

24. Unde Strickland v. Washington, 466 U.S. 668, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984),
Wiley mugt show (1) adeficency of counsd's paformancethat is (2) aufficient to conditute prgudice to
hisdefense.  Additiondly, Wiley is not condtitutiondly entitled to erorless counsd. Cabello v. State,
524 So. 2d 313, 315 (Miss. 1988). Thereis ds0 a presumption that counsd's decison not to cal a
paticular witnessisadraegicone. Strickland, 104 S.Ct at 2065-2066. See also Colev. State, 666
So. 2d 767, 777 (Miss. 1995). Wiley has not proven his counsd was deficient or that he suffered any

prgudice, and the record indicates thisissue is without merit.

CONCLUSION

125.  Wiley has had more than one opportunity to present an argument under Jackson, thus defeding
any "intervening decison” daim. Additiondly, he has not presented any new evidence thet was "not
reasonably discoverable' a trid or that would have caused a different result if introduced, nor hes he
provided evidencedf any violaion of any fundamentd rights. Furthermore, Wiley hasfailed to demondrate
thet his daimsare not proceduraly barred pursuant to Miss. Code Ann. 8 99-39-21(6), and he hasfailed
to prove ineffective asssance of counsd. Accordingly, we deny Wiley's goplication for post-conviction
rdlief and gpplication for leave to file maotion to vacate degth sentence.

126. POST-CONVICTION RELIEF DENIED.
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PITTMAN, CJ.,, McRAE AND SMITH, P.JJ., WALLER, COBB AND GRAVES,
JJ., CONCUR. DIAZ AND CARLSON, JJ., NOT PARTICIPATING.
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